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THE EIGHT HOUR DAY DECISION. 





As we read the opinion in Wilson 
v. New, 37 Sup. Ct. 298, sustaining the 
eight hour day statute, we find little of 
fundamental difference between the jus- 
tices. The dissent by Justice McReynolds 
is the squarest repudiation by any member 
of the court of the doctrine announced. 

Justice McReynolds in a brief opinion 
said: ‘Whatever else the act of Septem- 
ber 3, 8, 1916, may do, it certainly com- 
mands that during a minimum period of 
seven months interstate common carriers 
by railroads shall pay their employees en- 
gaged in operating trains for eight hours’ 
work a wage not less than the one then 
established for a standard day—generally 
ten hours.” 


He then observes, that he had not here- 
tofore thought such a law a regulation of 
commerce and was unconvinced now that 
it was. Proceeding he deduces therefrom the 
conclusion, that Congress has power to fix 
both a maximum and minimum wage and 
to require compulsory arbitration of labor 
disputes, where they jeopardize movement 
of interstate traffic and it may take all 
necessary steps effectively to protect the 
free flow of commerce from whatsoever 
source this may be threatened. 

It is true, that the Chief Justice argued 
that the conclusion above stated followed 
sustaining the constitutional 
and all of the dissentients seemingly agree 
that this is so. But we think that there 
may be room for distinguishing the ruling. 
It, however, is not important thus to con- 
tend, since the mind of the court appears 
all one way as to this. 

- The Chief Justice thought that decisions 
sustaining the Safety Appliance Act, the 
Hours of Service Act and the Employers’ 
Liability Act were on the line of plenary 
control of commerce, despite state police 


statute as 





power, freedom of contract or any consti- 
tutional restriction, save and except the 
constitutional right of the railroads to ob- 
ject to their property being subject to regu- 
lation in a confiscatory way. 

We doubt whether the public right to 
service at not more than a compensatory 
rate is as inviolable under regulation by 
virtue of the commerce clause as is the 
railroad’s right against a confiscatory rate. 
Whatever may be the rule as to a public 
service company, there is no necessarily re- 
ciprocal rule under the commerce clause as 
to this. 

The Hours of Service Act possibly rep- 
resents more clearly than the others the 
complete control of Congress over move- 
ment of persons and property in commerce. 
It professes in its title to protect those 
things and employes who aid such move- 
ment. Therefore, who intrusts himself or 
his property to recognized vehicles engaged 
in interstate commerce has the right as pro- 
moting its free and ‘full flow and_ its 
uninterrupted efficiency to be offered guar- 
antees. ‘Io the practical attainment of 
their safety Congress may conserve em- 
ployees as it may require safe instrumen- 
talities in and about the vehicles, whereby 
persons and property are carried. 

Looking at the Hours of Service Act in 
this way there is no question of police 
power involved. It 
means to an end. 


merely prescribes 
The Safety Appliance Act professes to 
aim at the same thing as does the Hours 
of Service Act. It was enacted before it, 
and may be thought to go even further 
than that. 
act, but, also, it has a remedial feature in 
giving the employees a right of action. But 
this feature may be looked at as an exten- 
sion of the penalty provision and to make 
more certain some punishment for viola- 
tion. At bottom, however, in final analy- 
sis, it is a benefit to interstate service— 
regulation within constitutional right. 
Later in process of evolution, all to the 
end of perfection in the vehicles and in- 


It, like the other, is a penal 
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strumentalities securing the most effective 
way for handling interstate commerce, 
there came about Employers’ Liability Act. 


Just as the Safety Appliance Act said 
the rule of assumed risk could not be in- 
terposed, where an employe was injured 
for a violation of that act, so the other said 
negligence by a railroad, whereby an em- 
ployee in interstate commerce is injured or 
killed, needs to be penalized in damages to 
him or his legal representatives. Though 
this act is remedial in form, strictly it is 
penal in necessary intent. It is like a regu- 
lation to keep a track or a bridge, an en- 
gine or a car, in order. A penalty for non- 
compliance is to secure this. A recovery 
by a human instrumentality aims at the 
same thing as does the other acts. 


It seems to us, that the same argument 
about maximum and minimum wage and 
compulsory arbitration could have been 
advanced in the cases sustaining the three 
acts recited as in this. In the Safety Ap- 
pliance Act inanimate instrumentalities 
were spoken of; in the Hours of Service 
and Employers’ Liability Acts breathing, 
living instrumentalities were considered. 
But all were placed on the same footing. 
This Eight Hour Day decision, like these 
last acts, concerns sentient things for use 
to a material end. They stand, however, 
to this end as do physical things. 


Treating labor by human beings like that 
by machinery, may its wage be fixed? ‘To 
our mind there can be no doubt about this. 
It is a commodity like the rails or the cars 
which the railroad engaged in commerce 
needs. If dealers in these articles are in- 
volved in a dispute with the carrier, why 
cannot Congress tell the carrier it shall 
pay not less than a maximum price there- 
for, so as to stabilize supply and thus keep 
commerce moving? It is conceivable that 
the railroad might object but for one rea- 
son only and that is that it would cause it 
to be unable to earn a fair compensation 
for the use of its property. 





But this does not say that Congress may 
step in between these dealers and the rail- 
road and compel the latter to arbitrate their 
differences. Whatever might be thought 
as to the right of such compulsion on the 
railroad, it still would be a different thing 
to say the dealers might be thus con- 
strained. 

We have endeavored to show that all 
prior decisions treated labor by employees 
the same as that by machinery. Applying 
the rationale of such rulings, Congress 
may treat an employee with his labor to sell 
precisely like a dealer with rails or cars 
to sell. It may command the railroad to 
pay a maximum or minimum price there- 
for, but no more than it may order the 
dealer to arbitrate may it compel the labor- 
er to arbitrate. It may issue its ukase, so to 
speak, to the railroad, but it cannot dictate 
to the laborer. ; 

But is there not here a distinction with- 
out a difference? If Congress absolutely 
may control one party to a dispute, it con- 
trols both parties where they continue to 
negotiate. The will of Congress is the will 
of one party and becomes, therefore, the will 
of all parties. It may be conceded that 
a laborer may not be allowed to quit when- 
ever he so determines without regard to the 
harm his sudden quitting may cause. But 
this impliedly means he has the general 
right to quit. He is restricted, however, 
because his engaging to work creates a situ- 
ation which he himself has contributed to 
bring on. 

Three of the dissentients thought that 
the Eight Hour Day Act showed on its face 
that it was experimental and for that rea- 
son invalid. This objection goes to the 
compulsion of the railroad to a confiscatory 
service. But we do not think this a tena- 
ble objection. The power of Congress to 
fix a rate that will be compensatory in- 
cludes the power to resort to all reasonably 
necessary means to ascertain what that rate 
should be. And so as to necessary ex- 
penditures. Suppose it is practically im- 
possible to ascertain without a test whether 
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charging a certain rate or paying a certain 
price for labor or material will leave the 
railroad unable to earn fair compensation. 
Then regulation might never become law- 
ful. It would be greatly like the mother 
demurring to her daughter going into the 
water until she has first learned how to 
swim. 

Missouri v. C., B. & Q. R. Co., 241 U.S. 
533, shows, and cites many cases in its 
support that cases not showing that rates 
were confiscatory were dismissed without 
prejudice, impliedly hold that actual ex- 
periment supplies proof of confiscatory 
regulation. Impliedly also they say, that 
the judgment of a commission fixing rates 
does not lose its prima facie presumption 
of correctness, because there was no basing 
of rates on experience. 








NOTES OF IMPORTANT DECISIONS. 


BANKRUPTCY—PREFERENCES BY PART- 
NERS INSOLVENT BECAUSE OF PARTNER- 
SHIP OBLIGATIONS.—In Ft. Pitt Coal & Coke 
Co. v. Diser, 239 Fed. 443, decided by Sixth 
Circuit Court of Appeals, the facts show that 
Green Brothers, a partnership, was indebted to 
Ft. Pitt Company and executed to it two cog- 
novit notes. The notes were signed by the 
partnership and by each of its two members 
individually. Each of the partners gave a 
mortgage, one on real estate, and the other 
on personal property to secure the notes. With- 
in less than two months there was involuntary 
petition in bankruptcy against the firm. It 
was so largely indebted that its obligations 
made the partners insolvent. The trustee sued 
to set aside the mortgages as preferences and 
a judgment in his favor was affirmed by the 
Court of Appeals. 


The mortgagee claimed that preferences are 
predicated only of the acts of bankrupts and 
only the partnership had been so adjudicated. 
It was said, also, that a partnership is recog- 
nized as an entity in bankruptcy and the es- 


_ tates of the partners do not become chargeable 


with its debts until its assets are exhausted. 
The court thought that while technically this 
argument was correct, yet the conceded in- 





solvency of the partnership and also because of 
partners’ liability for the firm debts, they were 
also insolvent, the principle did not apply. 


The case of Francis v. McNeal, 228 U. S. 
C. C. 699, is referred to as declaring that the 
individual liability of partners is not collateral 
like that of a surety, but primary and direct. 
But does that determine the question at issue? 
It seems to us rather to enforce the view that 
the partners should have been embraced” in 
the proceedings at the start. There is an impli- 
cation that a transfer by an insolvent surety 
of an insolvent bankrupt could not be assailed 
as a preference, because within the prohibited 
time of his principal becoming bankrupt. 


There also is cited Mills v. Fisher & Co., 159 
Fed. 897, 87 C. C. A. 79, in which Justice Lurton 
said, that when one member of a firm which 
is insolvent and without assets, applies his 
whole estate in satisfaction of one joint liability 
that creditor will receive a greater percentage 
of his debt than other creditors of the same 
class. That, however, presents a question not 
necessarily covering this case. . 


The real question here is whether the bank- 
ruptcy statute fails in such a way as to omit 
to include an eventual liability so as to make 
it relate back to an original liability. While it 
is true that partners are, as said, primarily 
liable, yet the bankruptcy statute does not so 
much, as it is framed, concern additional lia- 
bility at the start, as it does taking possession 
of assets of the bankrupt. It is evidently just, 
that a preference like the one involved should 
in a particular case be forbidden. Still it looks 
to us like an instance of casus omissus. But 
for the exigency of the three months provision, 
the transfer even by a bankrupt within that 
period would be valid. Its terms, therefore, 
ought to be construed strictly. We conceive it 
competent even for the act to have specifically 
included indorsers and sureties within that 
period. But not having done so, it will hardly 
be contended as to them, that transfers could 
be avoided, at least, if there is no fraud on 
the part of the transferee. 


DIVORCE — SEIZURE ON “PUBLICATION 
SERVICE OF LOCAL CREDIT TO PAY ALI- 
MONY.—In Pennington y. Fourth Natl. Bank, 
37 Sup. Ct. 282, it is held, that a deposit in a 
local bank belonging to a non-resident in a 
divorce suit served by publication service may 
be subjected to order for its disposition by 
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preliminary order enjoining the bank from pay- 
ing it out. 


This was an action for divorce brought by a 
wife. She also asked for alimony and with her 
husband the bank was also made defendant. 
When the suit was filed the court made a pre- 
liminary order enjoining the bank from paying 
out any deposit in its hands to the credit of her 
husband. Pending the suit, payments out of 
the deposit were made under court orders. 
Fnally, there was perpetual injunction and the 
bank ordered to pay over the balance to the 
wife. 


The husband presented to the bank his check 
for the full amount of the deposit, and, payment 
being refused, he brought suit against the bank. 
All state courts rendering judgment in bank’s 
favor, this was affirmed by U. S. Supreme Court. 


It was claimed that the rule in Pennoyer 
v. Neff, 95 U. S. 714, where property in the 
jurisdiction was seized, because local property 
is subject to the jurisdiction of the state, does 
not cover the payment of alimony by an absent 
husband. 


Said the court: “The main ground for 
this contention is this: In ordinary gar- 
nishment proceedings the obligation is a 
debt existing at the commencement of the 
action, whereas the obligation to pay alimony 
arises only as a result of the suit. The dis- 
tinction is in this connection without legal 
significance. The power of the state to proceed 
against the property of an absent defendant is 
the same whether the obligation sought to be 
enforced is an admitted indebtedness or a con- 
tested claim. * * * It is likewise immaterial 
that the claim is at the commencement of the 
suit inchoate, to be perfected only by time or 
the action of the court. The only essentials 
to the exercise of the state’s power are pres- 
ence of the res within its borders, its seizure 
at the commencement of proceedings and the 
opportunity of the owner to be heard. Where 
these essentials exist, a decree for alimony 
against an absent defendant will be valid under 
the same circumstances and to the same extent 
as if the judgment were on a debt; that is, it 
will be valid not in personam, but as a charge 
to be satisfied out of the property seized.” 


There is a statement that a decree for di- 
vorce was obtained, which is admitted to be 
valid. We think, however, that had her suit 
have failed, the payments made while the case 
was pending, would have been held valid, just 
as such orders would be held valid when made 
against a resident defendant duly served, pro- 





vided the absent defendant was given oppor- 
tunity to be heard. Should there be a second 
publication before any pendente lite order 
could be made about notice of a motion for 
temporary alimony? Or, might the court ap- 
point someone to receive such notice? 


MASTER AND SERVANT—ASSUMPTION 
OF RISK IN “STRAIN CASES.”—Assumption 
of risk proceeds on the theory, that the em- 
ploye cannot recover for injury from hazards 
ordinarily incident to the business or where 
they are open and obvious. But take a case 
where there is much lifting of heavy weights 
with insufficient aid. Shall it be said, that an 
employe shall judge not only his own muscular 
capacity, but also of that of others assisting in 
the lifting, where he and the others are directed 
to go ahead? This question is treated very 
interestingly in Sorenson v. Northern Pace. Ry. 
Co., 163 Pac. 560, decided by Montana Supreme 
Court. 


It has been held that: “The lifting of heavy 
objects involves no perils that are not obvious 
to any person of common understanding; hence 
an employe who undertakes to lift or assist in 
lifting a heavy object assumes the risk of in- 
jury due to the task being too great for his 
strength.” Stenbog v. Ry. Co., 108 Minn. 199, 
121 N. W. 903, 25 L. R. A. (N. S.) 362, 17 Ann. 
Cas. 240. To the same effect see White on 
Personal Injuries, § 339. 


We venture to say that hardly may it be said 
that any such statement is true in common ex- 
perience. A strain from heavy lifting is always 
more a surprise than it is anticipated. In nine 
cases out of ten it is impossible to closely esti- 
mate the weight of the object to be lifted. It 
is also true that one may lift objects of uniform 
weight all day and incur a strain at about the 
end, or all of the week and never get a strain 
until towards the last. If this happens, when 
he is lifting by himself, uncertainty increases 
in geometrical ratio when he is lifting with 
others. 


Taking it that there is uncertainty in such 
work that cannot be estimated, is it not, as 
the court in the instant case says, that, if the 
employe “should stop to make tests and con- 
duct such experiments to determine for him- 
self whether he can safely obey his orders, it 
would be impossible to accomplish any kind 
of enterprise.” All the master can say when 
he tells an employe to join with others in lift- 
ing a railroad rail or other weight is that the 
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others will not make him bear more than his 
proportion of the weight, and that they will 
not slip or stumble, or cause him to slip or 
stumble. If the employe was helping with an 
Archimedean lever, and it was defective, the 
employer would be liable. So with other assist- 
ing employes, even if we say he must at all 
times be presumed able to gauge his own 
strength and the weight of an article he is to 
assist in lifting. 


FOREIGN CORPORATION — SUFFICIENCY 
OF EVIDENCE TO CONSTITUTE DOING OF 
BUSINESS IN A STATE.—The question of 
what local activity by a foreign railroad cor- 
poration constitutes, for jurisdictional purposes, 
the doing of business in a state, receives treat- 
ment in a late decision by U. S. Supreme Court. 
Phila. & R. Ry. Co. v. McKilbin, 37 Sup. Ct. 280. 


In this case the corporation owned no dock, 
freight or passenger ticket office or other of- 
fice or ticket agency in the state. It sent into 
the state over connecting roads loaded freight 
cars, which, in the course of time, were re- 
turned. For this service these roads are paid. 
The local connecting carrier issues a coupon 
ticket over its own and connecting lines. In 
the state at a ferry terminal are signs bearing 
name of the foreign corporation and of other 
railroads, and its name was in the telephone 
book. All of this was for the convenience of 
the public. 
the doing of local business. 


Justice Brandeis said the only business there 
done was in the sale of the coupon tickets, and 
this was by the local carrier of these through 
tickets, as if it did, “nearly every railroad 
company in the country would be ‘doing busi- 
ness’ in every state.” 


The justice then refers to Green vy. Chicago, 
B. & Q. R. Co., 205 U. S. 530, as holding that 
employing an agent to solicit and procure 
freight and passengers over a railroad’s line 
and his having several clerks and traveling 
passenger and freight agents did not constitute 
doing a local business. Also, it was said that 
subsidiary companies did not constitute doing 
a local business. 


This question is one which is of prime im- 
portance to railroads in their maintenance of 
local agencies. Contracts are thus made of 
binding effect, but at bottom they seem no more 
a doing of business in a local way than taking 
pay for a service to be performed elsewhere. 


It was said this did not constitute ; 





THE COURTS AND THE CONSTITU- 
TION. 


At several periods of American history, 
the question has arisen as to the power of 
the courts to declare an act of Congress 
void. As is shown below, the question first 
arose and was settled by the American 
people at the adoption of the Constitution. 
It arose under the most delicate circum- 
stances, following the election of Mr. Jef- 
ferson to the presidency in 1801. After its 
adoption, and up to that time, there never 
had been the slightest doubt as to the 
meaning of the Constitution on that point. _ 
Political appointments brought the subject 
into the limelight. It was this way: Mr. 
Adams, the retiring president, made a num- 
ber of appointments to office. Mr. Jeffer- 
son considered the action of Mr. Adams as 
an affront to the incoming president, and 
refused, in so far as was possible, to permit 
the appointees of Adams to take office. The 
matter was brought into the courts on the 
application of Wm. Marbury, who had 
been appointed by President Adams to the 
office of justice of the peace in the District 
of Columbia, for a writ of mandamus 
against James Madison, Secretary of State 
of the United States, to compel the latter 
to issue to said Marbury his commission. 
At the February term, 1903, the court final- 
ly denied the mandamus.* The opinion be- 
ing unanimous, was rendered by Chief 
Justice Marshall. 


It was decided in that case that the Court 
must follow the Constitution, rather than 
the statute, where the two are in conflict. 
That case is regarded as the first decision 
from the Supreme Court of the United 
States, holding that that court could declare 
an act of Congress void, but there were, 
before that many cases holding legislative 
acts void. That decision was rendered one 
hundred and fourteen years ago, and with 
the exception of two or three periods since 
then, it has been accepted as a correct inter- 


(1) Marbury v. Madison, 1 Cranch. 137. 
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pretation of the Constitution of the United 
States. Occasionally, when courts have de- 
cided acts of Congress which are popular, 
void, or when courts have decided other 
questions that are a disappointment to agi- 
tators and revolutionists, severe criticism 
and vehement denunciations and condem- 
nations are leveled at the Supreme Court 
and the Constitution by politicians and agi- 
tators. In these attacks on the courts and 
the Constitution, which are being repeated 
now in Oklahoma, several clear errors of 
history are indulged in by sensational 
judges and sensational senators who at- 
tempt to attract notoriety to themselves and 
to bring the courts into disrepute before 
the people by charging that the courts have 
disregarded the Constitution. All this agi- 
tation and revolutionary ‘“statesmanship” 
are based upon several undoubted er- 
roneous contentions. 


First. It is claimed that the proposition 
to give the courts the power to declare 
acts of Congress void was voted down 
three times in the constitutional conven- 
tion. Such a contention is an erroneous 
statement of the actual occurrences in the 
convention. The proposition that was made 
and voted down, was one to give the Court 
the power, rather to impose upon it the 
duty, to pass upon the constitutionality of 
an act of Congress before it was passed. 
It was proposed in the convention that 
Congress should call upon the Court for an 
opinion as to the constitutionality of an 
act before the act was passed. That ques- 
tion arose in several different forms. It 
was voted down for the obvious reason that 
such a provision would have made _ the 
Court a part of the legislative branch of 
the government. Such a provision would 
have given the Court legislative power, a 
thing which was not desired. 


The convention had firmly determined 
that the powers of government must be di- 


vided into three classes,—legislative, execu- 


tive and judicial, and these must be abso- 
lutely separated. The judicial power must 





be lodged in the courts, and the executive 
power in the president, and the legislative 
power in Congress with a veto to the presi- 
dent. The very weakest thing that could 
have been done would have been to make 
the Court a part of the legislative branch 
by giving it the power to approve or dis- 
approve an act of Congress before it was 
passed. 


Second. It is said that the power to de- 
clare an act of Congress void does not exist 
in the Constitution, and that it was placed 
therein by construction or interpretation in 
the case above referred to. 


By referring to that case, it will be 
found that the Supreme Court of the United 
States finally rested its judgment upon the 
proposition that the phraseology of the 
Constitution itself imposed this power upon 
the courts. The Constitution, itself, is evi- 
dence that such power is expressly given to 
the courts. Many well informed lawyers 
and publicists actually believe that the Con- 
stitution does not, in express terms, give 
the power to the Court to hold an act of 
Congress in conflict with the Constitution, 
void. Such a belief is based upon an er- 
roneous view of the meaning of the “ju- 
dicial power.” As was said in Marbury 
v. Madison, it is emphatically the province 
and duty of the judicial department to say 
what the law is. In a case where the Con- 
stitution and an act of Congress are in con- 
flict, the judicial power requires the Court 
to follow either the act of Congress or the 
Constitution. This duty imposed upon the 
Court calls for the exercise of the judicial 
power. This judicial power declares the 
law. Such is its special province. Section 
1 of Article 3 of the Constitution, expressly 
vests the judicial power in the courts. The 
legislative power is vested in Congress. The 
executive power is vested in the president. 
Therefore, the three kinds of power are 
carefully divided, and separated by the Con- 
stitution. ‘This Constitution is the act of 
the people. The people, therefore, imposed 
upon Congress legislative power, upon the 
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president executive power, and upon the 
courts the judicial power. The judicial 
power is not placed in the president, nor 
is any part of it placed in Congress. It is 
placed absolutely in the court, and in no 
other agency of the people. The section 
of the Constitution referred to vests the 
judicial power exclusively in the courts, and 
therefore necessarily excludes it from Con- 
gress. Therefore, Congress has no judicial 
power. 


Other sections of the Constitution lead 
to the same conclusion. 


Section 2 of article 3 expressly extends 
the judicial power which exists in courts 
only, to all cases in law and equity arising 
under the Constitution. When Congress 
passes an act in conflict with the Constitu- 
tion, or in violation of the Constitution, and 
the question is brought before the court, the 
court must decide between the act of Con- 
gress and the Constitution. No other 
agency of the people has the power to make 
that decision. The people, in the plainest 
language in the Constitution itself, have 
vested the “judicial power’  exclus- 
ively in the courts. The decision of the 
question of whether an act of Congress is 
made “in pursuance of the authority” of the 
Constitution, is necessarily a question aris- 
ing under the Constitution. Therefore, the 
judicial power which is vested exclusively 
in the courts under this Section 2 of Ar- 
ticle 3 is imposed upon the courts. Since 
Congress is given only legislative powers, 
and since the judicial power is exclusively 
vested in the courts, and in the courts 
alone, it therefore necessarily follows that 


. the courts are given absolute power by the 


Constitution itself to declare acts of Con- 
gress void, if said acts are in conflict with 
the Constitution. Such was and is the 
sworn duty of the courts. If Congress 
could exercise the judicial power, which by 
the Constitution is vested in the courts, the 
will of Congress would alone determine 
whether an act of Congress is void or valid. 
If Congress could, itself, exclusively judge 





as to whether its acts are in violation of the 
Constitution, then the will of Congress be- 
comes the supreme law of the land, and 
therefore the will of Congress, by a mere 
vote would change the Constitution. The 
mere suggestion of such a theory is suf- 
ficient to condemn it. 


In addition to the above provisions of 


the Constitution, Article 6 thereof ex- 
pressly provides that the Constitution 
and laws of the United States, 
made in pursuance thereof shall be. 


the supreme law of the land, and the judges 
in every state shall be governed thereby. 
That reference is broad enough to refer not 
only to state judges, but federal judges as 
well. Acts of Congress in conflict with the 
Constitution clearly are not made in pur- 
suance of the Constitution. Therefore, such 
acts of Congress are void. 


Third. Another erroneous contention 
made by the agitators and revolutionists, 
who are seeking to undermine the Consti- 
tution and the courts, is that the decision in 
Marbury v. Madison was the first decision 
in which a court exercised the judicial pow- 
er in declaring a legislative act void. Such 
a contention is based either upon ignorance 
or upon inexcusable misrepresentation. No 
more erroneous statement could be made. 
This judicial power to hold legislative acts 
void, is an exceedingly ancient power.’ It 
existed in Greece. The great Grecian court, 
the Areopagus, was given power by the 
people of Greece to declare acts of their 
own assembly void. This judicial power 
was also known in Rome. It is recognized 
in the code of Justinian. The same judicial 
power was frequently exercised in England 
prior to the revolution of 1688.5 It has 
also been exercised by some of the courts 
in Germany, as well as in France. It exists 
to-day in Australia, and is exercised by the 


(2) 
tion. 

(3) Rous v. An Abbott, 27 Henry 6; Prior of 
Castlaken v. Deane, 21 Henry 7; Gadden v. 
Hales, King’s Bench 1686. 


Brinton Coxe, Unconstitutional Legisla- 
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judicial committee of the privy council of 
England as to the legislative acts of Eng- 
lish provices.* 


The history of this judicial power must 
have been known to some of the learned 
men who framed the Constitution. While 
the constitutional convention was in ses- 
sion, the Supreme Court of North Carolina, 
in the case of Bayard v. Singleton,’ held 
an act of the legislature of North Carolina 
void, because in conflict with the constitu- 
tion of that state. This decision was known 
to some members of the convention. There 
are numerous other illustrations. In Rhode 
Island,® Virginia, Massachusetts, and even 
in Pennsylvania,’ the courts had even be- 
fore the convention held acts of the legis- 
lature void. The Rhode Island case was 
discussed in the convention itself. After 
the adoption of the Constitution, and before 
the decision in the case of Marbury v. Mad- 
ison, there were several decisions in the 
lower courts by the justices of the Supreme 
Court of the United States, holding acts of 
Congress void.® 


Fourth. Another equally unpardonable 
error set up by these revolutionists is that 
the people adopted the Constitution with- 
out knowing that this judicial power to de- 
clare acts of Congress void existed in the 
Constitution. As is clearly shown by the 
history of the times, that was one of the 
strong arguments made against the adop- 
tion of the Constitution by its enemies. 
Both the friends and the enemies of -the 
Constitution agreed on the proposition that 
the courts had all the judicial power, and 
that that judicial power authorized the 
courts to declare acts of Congress void. 
Friends of the Constitution urged that pro- 


(4) Royal Bank of Canada, et al. v. The 
King and Pro. Treas. of Alberta, decided Jan. 
30, 1913. 

(5) Decided in May, 1787. 

(6) Travett v. Weeden, decided in 1786. 

(7) Brinton Coxe, Unconstitutional Legisla- 
tion; Green Bag, Vol. 25, p. 216. 

(8) Hayburn’s case, 2 Dal. Rep. 409; U. S. 
v. Todd, 13 How. 52; Pennhallow v. Dome, 3 
Dal. 54; Ware v. Hilton, 3 Dal. 199. 





vision as its greatest strength, and the ene- 
mies of the Constitution urged it as the 
weakest part. With that knowledge before 
the people, they adopted the Constitution, 
knowing that they were giving the courts 
that power. ‘The discussions in the Fed- 
eralist® and in the history of the subject 
by Judge Story’® demonstrate that point 
beyond controversy. 

Fifth. It is also urged that the existence 
of this power in the Supreme Court makes 
the Court the master of the people. This is 
an argument of the demagogue, and not the 
argument of a statesman. It assumes that 
the senators and representatives are the 
people. Congress is an agent, and not the 
principal. The people are the principal. 
Congress is an agent of the people. The 
president is an agent of the people. The 
court is an agency of the people. Neither 
of these agencies is the master of the peo- 
ple. The people are the principal, and they 
are the masters and controllers of each 
agency. They have absolute and undoubted 
power to destroy Congress as an agency, 
to abolish the president as an agent, and 
to abolish the court as an agency. When- 
ever the majority of the people of the 
United States desire the courts destroyed, 
or desire their powers changed, they have 
the absolute right by constitutional amend- 
ment, to adopt that course. 

The wise plan to be pursued is not an 
abuse of the courts. It is unwise to abuse 
the Constitution. Congress should not as- 
sume that it (the Congress) is the people, 
and Congress should not take it as an af- 
front when the judicial power of the people 
lodged in the courts holds an act of Con- 
gress void. One agent should not be of- 
fended because the other agent, having 
full power for that purpose, holds the acts 
of one agent void. Congress is an agent 
with well defined powers. It can only pass 
laws in pursuance of the Constitution. The 
people by the Constitution, have commanded 


(9) The Federalist and Green Bag, Vol. 25, 
p. 217. 
(10) Story on Constitution. 
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the Court to keep Congress within the lim- 
its of the Constitution. The Court is there- 
fore, possessed with the judicial power 
which keeps Congress in check. The people 
have the absolute right to change this sys- 
tem, if they so desire. They have the power 
to place the judicial power in Congress. Up 
to this time they have not done so. The peo- 
ple made the Constitution. They created 
Congress, the executive and the courts. 
They may destroy either, one or all. They 
may modify and change the powers of one 
or all. 

Notwithstanding the contentions to the 
contrary, the Constitution may be easily 
amended. Amendments have been proposed 
and adopted within the short space of eight 
months. They can be adopted more quickly 
if necessary. ‘Therefore, if these enemies 
of the courts and of the Constitution desire 
it changed, let them propose an amendment 
to that effect, to the people. The people 
are the absolute rulers, and if they desire 
the judicial power to be lodged in Congress 
instead of in the courts, they may so pro- 
vide in the organic law. Therefore, in- 
stead of attacking the Constitution and the 
courts, the plain, easy remedy is to propose 
a constitutional amendment. That would 
“let the people rule.” History shows that 
the lodgment of the judicial power in the 
Supreme Court, in our Constitution, has 
been its strength, and has also been regard- 
ed by all publicists and thinkers of the 


' world as the great strength and power of 


the American government. 

It will be fatal to the greatness of Amer- 
ica when this judicial power is taken from 
the courts and given to the legislature. The 
moment that that is done, the will of Con- 
gress becomes the supreme law of the land. 
In that event, an ambitious executive sup- 
ported by a subservient Congress can 
change the Constitution, and can, in a mo- 
ment change our free republic to a mon- 
archial government, and can change our 
democracy into a government of absolutism. 
The Constitution of the United States has 
been in existence for one hundred and 





twenty-eight years. During all of that time 
it has been admired by all the great think- 
ers of the world. The great English com- 
moner, William E. Gladstone, said: 

“The American Constitution is the most 
wonderful work ever struck off at a given 
time by the brain and purpose of man.” 

The great scholar and diplomat, James 
Bryce, at one time British Ambassador to 
the United States, said: 

“Yet after all deductions, it ranks above 
every other written constitution for the in- 
trinsic excellence of its scheme, its adap- 
tation to the circumstances of people, the 
simplicity, brevity, and precision of its lan- 
guage, its judicious mixture of definiteness 
in principle, with elasticity in details. The 
American Constitution is no exception to 
the rule that everything-which has power to 
win the obedience and respect of men must 
have its roots deep in the past, and that the 
more slowly every institution has grown, 
so much the more enduring it is likely to 
prove. There is little in the Constitution 
that is absolutely new.” 

With few exceptions for a hundred and 
twenty-eight years, the wisest and best men, 
the greatest constructive statesmen and pub- 
licists, the soundest reasoners and thinkers, 
including all true friends of human liberty 
of all countries, including our own, have 
given it first rank as a scheme of human 
government; and during that 128 years it 
was praised, loved, venerated and _ wor- 
shipped by the whole American people as 
a guarantor of human rights and of the 
highest and best freedom. Through our 
whole history its happy and wise arrange- 
ment in division and separation of the exec- 
utive, legislative and judicial powers has 
been regarded as its wisdom, strength and 
justice. 

It is well to consider these matters be- 
fore attempting to strike down the provi- 
sion that has made the Constitution the 
wonder of the civilized world. Shall the 
Constitution be stricken down in a moment? 
Shall it be destroyed by the abuse of the 
judges? Let the American people answer. 

James B. McDonoucH. 

Fort Smith, Ark. 
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PRINCIPAL AND SURETY—CONTRIBU- 
TION. 





WEAVER-DOWDY CO. et al. v. BREWER. 





Supreme Court of Arkansas. Feb. 19, 1917. 





192 S. W. 902. 





The surety who pays a judgment on a note 
can recover against his cosureties their pro- 
portionate part of the judgment, the pro rata 
amount being based on the number of solvent 
sureties, but he cannot have joint judgment. 





HART, J. This was a suit for contribution 
brought by appellee against appellants in the 
chancery court. Appellee in his complaint 
states facts substantially as follows: That the 
defendant Weaver-Dowdy Company is a mer- 
cantile corporation at Batesville, Ark. ; that on 
July 1, 1914, the defendant Weaver-Dowdy Com- 
pany executed a promissory note to the Union 
Bank & Trust Company for $6,000, payable 90 
days after date; that after the note was signed 
by Weaver-Dowdy Company, it was indorsed by 
the following individuals, in the order named: 
M. C. Weaver, G. E. Hogan, Frank Handford 
and F. W. Brewer; that on January 18, 1916, 
the bank sued the makers and indorsers of the 
note in the circuit court and obtained judgment 
against all of them except Brewer for the 
amount due on the note, with accrued interest. 
Appellee further alleges in his complaint that 
he paid off the judgment whereby he became 
subrogated to the rights of the bank against 
the appellants. The prayer of his complaint 
is that he have judgment against appellants 
and each of them for the amount so paid by 
him. Appellants answered and admitted the 
execution of the note. They also admitted that 
the bank obtained judgment against them for 
the balance due and the accrued interest, and 
that appellee paid off the judgment after its 
rendition. For further answer appellants say 
that appellee, Brewer, was a stockholder in the 
Weaver-Dowdy Company and was its secretary; 
that the other appellants were stockholders in 
said corporation; that appellee, Brewer, claimed 
to them that he was in bad health and wished 
to retire from the business; that he sold his 
stock to them for a valuable consideration and 
expressly agreed to continue to indorse for the 
Weaver-Dowdy Company so long as it should 
need his indorsement and especially -until the 
indebtedness which is the subject-matter of 
this suit was paid off; that appellee further 
expressly agreed that he would not again enter 





into the mercantile business in the city of 
Batesville in competition with the said Weaver- 
Dowdy Company; that in violation of said 
agreement he again entered into the mercan- 
tile business in competition with the said 
Weaver-Dowdy Company, and when said indebt- 
edness became due, served notice on the bank, 
under the provisions of § 7921 of Kirby’s Di- 
gest, to forthwith commence action against the 
principal debtor and the other persons liable on 
the note. Appellee interposed a demurrer to 
the answer of appellants, which was sustained 
by the court, and it decreed that he have con- 
tribution as prayed for in his complaint. It 
was further decreed that he recover from the 
defendants, Weaver-Dowdy Company, Frank 
Handford, G. E. Hogan and M. C. Weaver, or 
either of them, jointly or severally, the sum 
of $6,234.20 and costs. To reverse that decree 
appellants prosecute this appeal. 


It is sought to uphold the decree upon the 
authority of Porter v. Huie, 94 Ark. 333, 126 
S. W. 1069, 28 L. R. A. (N. S.) 1039, and Rice 
v. Dorrian, 57 Ark. 541, 22 S. W. 213. That 
is to say, it is contended that when several 
persons indorse a note in succession the legal 
effect is to subject them to liability as to each 
other in the order they indorse, and that ap- 
pellee having indorsed last, the others are lia- 
ble to him for the whole amount of the note. 


The principles announced in those cases 
only apply when the contracts of the indorsers 
are new and subsequent ones. They have no 
application whatever to the facts of this case. 
According to the allegations of the complaint 
the indorsers signed the note at the time it 
was signed by the Weaver-Dowdy Company. 
They all signed it at the same time, one after 
another. They signed the note as accommoda- 
tion for the Weaver-Dowdy Company, and thus 
became sureties for that company, and not in- 
dorsers in succession, as contended by counsel 
for appellee. Contribution is an equitable right 
growing out of the relation of the parties, and 
does not depend upon any contract by one 
surety with another. 


Appellee was a surety on the note, and paid 
off the judgment after its rendition. The right 
of a surety to come into equity for contribution 
from his cosureties is well settled. Appellee 
was not entitled to recover against them joint- 
ly, however. He was only entitled to recover 
against his cosureties their proportionate part 
of the judgment. Of course, in doing this the 
pro rata amount must be based upon the num- 
ber of solvent company sureties. Briggs v. 
Manning, 80 Ark. 304, 97 S. W. 289; Wilks v. 
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Vaughan, 73 Ark. 174, 83 S. W. 913; Thorsen 
v. Poe, 123 Ark. 77, 184 S. W. 427. 


It follows that the court erred in holding the 
appellants jointly and severally liable to appel- 
ee and in entering a decree to that effect. For 
this error the decree must be reversed, and 
the cause will be remanded, for further pro- 
ceedings according to law and not inconsistent 
with this opinion. 


Note.—Accommodation Indorsers Signing Con- 
temporaneously are Co-Sureties.—The distinction 
drawn in the instant case that accommodation in- 
dorsers are liable to each other in the order of 
indorsements only when their contracts of the 
last signers are new and subsequent seems well 
taken. Thus it has been held in speaking of in- 
dorsements, that “the fact that these parties were 
accommodation endorsers does not make them 
co-sureties, bound to contribute equally to the 
payment of the bills, without a special agreement 
to that effect.” McCarty v. Roots, 21 How. 432, 
16 L. ed. 162. 


In Weeks vy. Parsons, 176 Mass. 570, 58 N. E. 
157, it was said: “The court found that there was 
an understanding between the directors that they 
should indorse the notes for the benefit of the 
corporation and that it was intended and under- 
stood that the indorsements were to be joint and 
not several..* * * It was not necessary that there 
should be a contract in so many words to sign as 
co-sureties. It was sufficient if it appeared, tak- 
ing all the circumstances into account, that that 
was the nature of the liability which as between 
themselves the parties intended to assume and did 
assume.” 


In Farwell v. Ensign, 66 Mich. 600, 33 N. W. 
734, it was held evidence was admissible to put 
the court in the same situation as the parties were 
to show their true relation to each other as 
indorsers. “Hence the testimony showing the in- 
ception of the note, for whose accommodation it 
was made, the relation it was agreed the several 
accommodation indorsers should bear to each 
other and that all indorsed simultaneously before 
the note was negotiated and that the note in suit 
was a renewal of the previous notes was admis- 
sible in evidence between the parties who origi- 
nated it. The effect of the testimony was to 
show that these parties were all co-sureties for 
the corporation maker and are liable to contribu- 
tion as such.” 


In Plumley v. First Nat. Bank, 77 W. Va. —, 
87 S. E. 94, the indorsers were stockholders of 
the corporate maker and it was said that “this 
circumstance aids the testimony of —— and 
tending strongly to prove agreements to indorse 
jointly. * * * That the agreements for joint in- 
dorsements were not formal or in so many words 
is immaterial. They could be inferred from the 
facts and circumstances found by the court.” 

In Hagerthy v. Phillips, 83 Me. 336, 22 Atl. 233, 
it was shown that maker procured three friends 
to become accommodation indorsers, speaking to 
them separately, and each promised to indorse 
if the others would, nothing being said about the 
order of indorsement or how one would stand 
as to the other. The note siied on was a renewal 








note with same signer and indorsers. One of 
the indorsers said he preferred to sign last on 
the renewal note as the court says “presumably 
lest it be used without the other signatures.” The 
first and second signers required assurance that 
the third would sign. The conclusion of the trial 
court that they agreed to become co-sureties was 
sustained. 

In Keyser v. Warfield, 100 Md. 72, 59 Atl. 189, 
it was held that where parties put their names 
on the back of a note containing a blank for the 
name of the payee before its delivery, one paying 
the note is entitled to contribution from the other. 
In this case it was not permited by the second 
signer to show that he signed as indorser, but he 
was held to be a joint maker. 

But it has been held that where there has been 
a series of renewals of notes and the indorsers 
do not always sign in the same order is in- 
sufficient to raise a presumption that they were 
joint indorsers. Enterprise Brewing Co. v. Can- 
ning, 210 Mass. 285, 96 N. E. 673. It was said 
the change in the order (of indorsements) is as 
consistent with the view that it was made as a 
condition to the plaintiff's consent to a renewal 
as with the view that it was inadvertently or as 
a matter of indifference. See also Palmer v. 
Field, 6 Hun. 229, 27 N. Y. Supp. 736. 

As seen, simultaneous signing is a circumstance, 
in showing that indorsers are to be co-sureties, 
especially if nothing is said about the effect of 
names as to the order in which they stand. Also 
it is seen that it is an important circumstance 
that the indorsers had a pecuniary interest of 
the same kind in lending their names as indorsers, 
as that all were stockholders of the corporate 
maker. While there is a prima facie presumption 
as to liability between indorsers in the order in 
which they sign, it is seen, that it does not take 
any very strong evidence to overcome that pre- 
sumption. ; 








ITEMS OF PROFESSIONAL 
INTEREST. 





RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS ASSOCIATION COM- 
MITTEE ON PROFESSIONAL ETHICS. 





QuEsSTION No. 125. 

Collection Agency; Relation to Third Persons 
—Collection agency as intermediary in collec- 
tion. —“‘A,” collection agency, solicits and re- 
ceives a claim for collection on a 10 per cent 
contingent basis. Not being able to collect it 
as a result of his own efforts, he forwards this 
claim to an attorney on a 7 per cent net basis. 
The attorney collects it and remits, less the 7 
per cent. “A” remits to his client, less 10 per cent. 
The client is aware of the fact that the claim 
was collected by an attorney who received part 
of the 10 per cent. 

(a) Is “A” guilty of practicing law? 
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(b) Is the attorney guilty of dividing fees 
with the layman? 

(c) Assuming that the attorney knew “A” 
was charging 10 per cent, is the attorney guilty 
of dividing fees with the layman? 

(d) In the opinion of the committee is the 
course suggested improper? 


ANSWER No. 125. 

The business of collection agencies is nor- 
mally dependent upon active solicitation; the 
participation of lawyers in making collections 
is professional employment; in the opinion of 
the committee, the receipt of the employment 
from the intermediary tends to destroy the 
lawyer’s sense of direct responsibility to his 
client, the creditor, and the fixing of compensa- 
tion by the agency enables it to exploit the 
lawyer’s professional services for its own profit. 
For these reasons the committee is of the opin- 
ion that the arrangement suggested is improper. 


The committee deems it unnecessary to answer [ 


the specific interrogatories categorically, though 
it directs attention to Meisel v. National Jewel- 
ers’ Board of Trade, 90 Misc. (N. Y.) 19, affirm- 
ed, 157 N. Y. Supp. 1133, tending to indicate 
that under certain circumstances interrogatory 
(a) might be answered in the affirmative. 





QUESTION No. 130. 

Collection; Fees—Apportioning of compensa- 
tion for collection between lawyer and non-pro- 
fessional person.—An attorney of a neighboring 
state asked me if I would undertake some col- 
lections for a brother attorney of his state, 
which I agreed to do. I have, however, since 
learned that the “brother attorney” is a former 
justice of the peace in his state, but not ad- 
mitted to the practice of law. I desire to know 
whether in the opinion of your committee it 
is proper for me, a New York attorney, to con- 
tinue the collections as agreed, deducting there- 
from the agreed proportion for my services; 
a proportion based upon the expectation that 
the justice of the peace would share the com- 
pensation for the collection? 


ANSWER No. 130. 

In the opinion of the committee, the former 
justice of the peace, not being admitted to the 
practice of law, is to be regarded as a layman, 
and the agreement with him that he shall 
share the lawyer’s compensation for the collec- 
tion, is an agreement to divide fees with a lay- 
man. The committee, for that reason, advises 
that so far as the services are prospective, they 
shouid be discontinued. 








BAR ASSOCIATION MEETINGS FOR 1917— 
WHEN AND WHERE TO BE HELD. 





AMERICAN—Saratoga Springs, N. Y., Sep- 
tember 4, 5 and 6. 

ALABAMA—Birmingham, July 12, 13 and 14. 

ARKANSAS—Hot Springs, May 31 and 
June 1. 

COLORADO—Colorado Springs, July 13 and 
14. 

GEORGIA— Tybee Island, May 31, June 1 
and 2. 

IDAHO—Seattle, Wash., July 26, 27 and 28. 

ILLINOIS—Danville, May 31, June 1 and 2. 

INDIANA—lIndianapolis, July 11 and 12. 

IOWA—Council Bluffs, June 26 and 27. 

KENTUCKY—Dawson Springs, July 5, 6 
and 7. 

LOUISIANA—Alexandria, May 11 and 12. 

MARYLAND—Atlantic City, N. J., the Marl- 
borough-Blenheim, June 21, 22 and 23. 

MICHIGAN—Grand Rapids, June 29 and 30. 

MISSISSIPPI—Greenville, May 2. 

NEW JERSEY—Atlantic City, Hotel Chelsea, 
June 15 and 16. 

OHIO—Cedar Point, July 10, 11 and 12. 

OREGON—Seattle, Wash., July 26, 27 and 28. 

PENNSYLVANIA—Bedford Springs, June 26, 
27 and 28. 

SOUTH DAKOTA—Sioux Falls, July 18, 19 
and 20. 

TEXAS—Houston, July 3, 4 and 5. 

WASHINGTON—Seattle, July 26, 27 and 28. 

WISCONSIN—Madison, June 27, 28 and 29. 








BOOK REVIEW 





VIZETELLY’S DESKBOOK OF TWENTY- 
FIVE THOUSAND WORDS FREQUENT- 
LY MISPRONOUNCED. 





To be told that, as Americans and English- 
men, we “torture one poor word ten thousand 
ways to earn the distinction of being described 
“a stuttering, slovenly-spoken generation” is 
not flattering the pride of the English-speaking 
race. But some compensation is found in the 
testimony of foreign critics that no language 
in the world is richer in quality and even in 
tone than the English language. These con- 
trasts in criticism and praise of the English 
language are contained in Dr. Frank H. Vizetel- 
ly’s new book, which has just appeared under 
the matter-of-fact title above set forth. 





XUM 





Sh. ie. tet em 


i 








YuM 


VoL. 84. 


CENTRAL LAW JOURNAL 


329 








No one uses words more frequently than the 
lawyer. They are the tools of his trade. With 
them he achieves victory or over them he stum- 
bles to defeat. He uses them in every shape 
and form—written words,. printed words, spok- 
en words. He uses them to express every pos- 
sible sentiment of the heart and the very 
highest reaches of philosophic thought. Win- 
ning words, angry words, mirth-provoking 
words, thought-inducing words, words that com- 
pel the mightiest to tremble and the hardest- 
hearted to weep. 

The use of words being of such importance 
to the lawyer, he should seek not only to use 
them properly, but forcefully. Especially in 
public speaking he should count it time well 
spent to gain a correct and pleasing pro- 
nunciation. No matter how brilliant the 
thought, the effect is destroyed by poor deliv- 
ery and careless enunciation, such as swallow- 
ing the ends of words and sentences and the 
running together of separate words and syl- 
ables into one pyramid of sound. 


Dr. Vizetelly’s book points out the most glar- 
ing of present day defects in the use of words 
—improper and defective pronunciation and in- 
tonation. In this connection, the author prop- 
erly remarks: “Unfortunately, we have with 
us a large class of persons who speak without 
thinking how our words are spelled, and who, 
therefore, squeeze all the juice out of our 
speech by refusing to enunciate carefully all 
the niceties of sound that the words contain. 
The tendency to shift accents to more con- 
venient positions cannot be stayed, but, certain- 
ly, a eonfusion of vowel sounds and a slurring 
enunciation may be corrected.” 


Dr. Vizetelly’s work indicates the correct pro- 
nunciation of English words, foreign terms, 
Bible names, personal names, geographical 
names, and proper names of all kinds current 
in literature, science and the arts. 

Printed in one volume of 906 pages (thin 
paper) and published by Funk & Wagnalls Com- 
pany, New York. 








BOOKS RECEIVED. 





Cases and Other Authorities on Legal Ethics. 
By George P. Costigan, Jr., Professor of Law 
in Northwestern University. American Case- 
book Series. William R. Vance, General Ed- 
itor. Price, $4.00. St. Paul. West Publishing 
Company, 1917. Review will follow. 





HUMOR OF THE LAW. 





“Madam,” said the tramp, “I was once a 
member of the legislature.” 

“And are you sure,” she said, inclined to be- 
lieve him, “that your reformation is complete?” 





Yorkshire Farmer (bursting into village 
inn): “What do you think, Silas? The bones 
of a prehistoric man have been discovered on 
Jim White’s farm.” 

Innkeeper: “Great Gosh! I hope poor Jim’ll 
be able to clear hisself at the coroner’s in- 
quest!”—Rochester Post Express. 





A reporter was interviewing the leading poli- 
tician. 

“This,” said the interviewed, “is the age of 
steel and”— 

“Pardon me, please,” interrupted the inter- 
viewer. “but in behalf of accuracy, would you 
kindly spell that word?” 


A young lawyer, not noted for intelligence, 
succeeded in getting a client acquitted of mur- 
der. Meeting a friend a few days afterwards, 
the lawyer was greeted with warm congratu- 
lations. 

“Yes,” he said, mopping his brow, “I got 
him off, but it was a narrow escape.” 

“A narrow escape! How?” 


“Ah, the tightest squeeze you ever saw. You 
know I examined the witnesses and made the 
arguments myself, the plea being self-defense. 
The jury was out two whole days. Finally, 
the judge called them before him and asked 
what the trouble was. 


“Only one thing, my lord,’ replied the fore- 
man. ‘Was the prisoner’s counsel retained by 
him or appointed by the court?’ 

“‘No, gentlemen, the prisoner is a man of 
means,’ said the judge, ‘and engaged his own 
counsel.’ 

“I could not see what bearing the question 
had on the evidence,” continued the lawyer, 
“but ten minutes later, in filed the jury, and 
what do you think the verdict was?” 

“What?” asked his friend. 

“Why, not guilty, on the ground of insanity.” 
—Rochester Times. 
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1. Adverse Possession—Color of Title.—The 
purchaser at an execution sale based upon a 
void judgment and holding sheriff's deed has 
color of title, and if in good faith he enters 
into possession and holds land adversely for 
seven years, he has a good title by. prescription. 
—Rogers v. Smith, Ga., 91 S. E. 414. 


2. Attormey and Client—Contracts..—.Where 
after employment an attorney procures from 
his client a deed or contract for personal prop- 
erty for a greater interest therein than his 
original contract called for, he may be compelled 
to reconvey real estate or surrender for can- 
cellation contract for the personalty.—Wood- 
cock v. Barrick, W. Va., 91 S. E. 396. 


3. Moral Turpitude.—Publication by attor- 
ney of circular falsely assailing a judge’s in- 
tegrity held moral turpitude justifying disbar- 
ment of the attorney under Code Civ. Proc. § 287, 
subd. 5, not being privileged under Civ. Code, 
§ 47, subd. 3, although the judge was a candi- 
date for re-election.—In re Humphrey, Cal., 163 
Pac. 60. 








~ 4. Bankrtupey—Action by Trustee.—In action 
by a trustee in bankruptcy, suing to recover 
firm assets applied to the payment of the debt 
of a partner, the burden is on defendants to 
prove that the payment was made with the con- 
sent of the other partner.—Ryan v. Cavanagh, 
U. S. D. C., 238 Fed. 604. 


5.—Bond for Title—Under Civ. Code S. C. 
1912, §1352, the recording of an assignment of 
a bond for title, made by one who subsequently 
became bankrupt, without it having been proved 
in the manner required, is a nullity—In re 
Rosenthal, U. S. D. C., 238 Fed. 597. 


6. Execution.—After bankruptcy, trustee, 
and not bankrupt, can claim money retained by 
bankrupt’s employer under execution issued pur- 
suant to Code Civ. Prec. N. Y.,§ 1391—=In re 
Beck, U. S. D. C., 238 Fed. 653. 


7. Exemptions.—Lands acquired under the 
homestead laws, which forbid their sale for 
prior debts, are not, except in a qualified sense, 
“exempt” or “exemptions,” within the Bank- 
ruptey Act, which refers to exemptions given 
by state laws.—In re Auge, U. S. D. C., 238 Fed. 
621. 


8.—Jurisdiction—The jurisdiction of the 
state court over the property of an insolvent 
corporation, assumed in a creditors’ suit more 
than four months before the petition in bank- 
ruptcy, does not deprive the bankruptcy court 
of jurisdiction on petition filed within four 
months of the commission of the act of bank- 
ruptcy relied on.—Graham Mfg. Co. v. Davy- 
Pocahontas Coal Co., U. S. C. C. A., 238 Fed. 488. 








9.——-Pleadings.—-A._ motion to dismiss a peti- 
tion for involuntary bankrtupcy is in the na- 
ture of a demurrer, and in determining it the 
facts alleged in the petition will be considered 
true—Graham Mfg. Co. v. Davy-Pocahontas 
Coal Co., U. S. C. C. A., 238 Fed. 488. 


10. Provable Debt. — Contingent claims, 
which are those that, -at time of filing of peti- 
tion in bankruptcy, it is uncertain whether 
bankrupt will ever become liable to pay, are not 
provable under eRe | Act of 1898.—In re 
Mullings Clothing Co., U. S. C. C. A., 238 Fed. 58. 


11. Provable Debt.—Where debtor had de- 
posited a note as security in a bank, the collec- 
tion and appropriation by him of a certain sum 
due on the note gave rise to a debt to the bank, 
which was discharged by his bankruptcy as a 
“provable debt,” as defined in § 63 of the Bank- 
ruptcy Act.—Sabinal Nat. Bank v. Bryant, Tex., 
191 S W. 1179. 


12. Receiver.—Where, after receiver had 
been appointed in state court to wind up affairs 
of insolvent corporation on petition for disso- 
lution, corporation was adjudged a bankrupt 
and a trustee appointed, trustee is entitled to 
assets in hands of receiver, and is not bound 
by receiver's repudiation of lease entered into 
by corporation.—In re Mullings Clothing Co., U. 
S. Cc. C. A, 23 8Fed. 58. 


13. Rent.—Covenant to pay rent creates no 
debt until time stipulated for payment arrives, 
so that rent accruing under lease after filing 
of petition in bankruptcy ordinarily is not prov- 
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able against estate as fixed liability owing at 
time of filing of petition —In re Mullings Cloth- 
ing Co., U. S. C. C. A., 238 Fed. 58. 


14. Trustee.—Under Bankr. Act July 1, 
1898, § 47, as amended by Act June 25, 1910, § 8, 
held, that trustee in bankruptcy could not deny 
petitioner’s claims to moneys collected by bank- 
rupt as its agent, where such sums could not 
under state laws be levied upon by bankrupt’s 
creditors.—In re Hawley Down-Draft Furnace 
Co., U. S. C. C. A, 238 Fed. 122. 


15. Banks and Banking—Assignment.—Where 
all assignment for creditors expressly assigned 
all of property of assignor bank as shown by a 
schedule attached and any other property which 
might be omitted, assignee acquired title as 
against a plaintiff in attachment to a fund not 
listed in schedule because credited to account 
of drawee of drafts issued against it without 
awaiting the presentation of paper to drawee.— 
Carmichael y. Tishomingo Banking Co., Mo., 191 
S. W. 1043. 


61. Bills and Notes—Evidence.—In action on 
note, where defendant claimed credit, and where 
jury found facts necessitating allowance of 
credit, but appended to answer statement con- 
cerning matter not submitted and contravening 
instruction, believed to justify its disallowance, 
and returned verdict for full amount, district 
court might allow credit without giving plaintiff 
option of new trial.—Girardy v. Girardy, Kan., 
163 Pac. 165. 


17. Evidence.—In suit on note executed and 
delivered by defendant to plaintiff's indorser, 
evidence that it was unpaid and was indorsed 
and transferred before maturity, and was after- 
wards in plaintiff's possession as a bona fide 
holder for value, supported verdict for plaintiff 
for full amount sued for.—Wilk v. Citizens’ & 
Southern Bank, Ga., 91 S. E. 439. 

18. Indorsement.—Where plaintiff was re- 
quired to indorse check payable to another be- 
fore it was cashed by defendant bank, as he 
had previously been required to do on present- 
ing checks payable to same person, and which 
requirement was also in accordance with custom 
of bank, plaintiff's indorsement amounted to 
contract to indemnify bank in case check was 
not paid.—Arkansas Nat. Bank v. Gunther, Ark., 
191 S. W. 901. 

19. Joint Makers.—Persons signing notes 
as joint makers arid primarily liable thereon to 
the payee cannot impose their attitude on sure- 
ties inter sese upon the payee or holder so as 
to affect his rights—Merrimon y. Parkey, Tenn., 
191 S. W. 327. : 

20. Brokers—Evidence.—Where receiver, be- 
lieving he had no authority to sell defendant’s 
plant for credit, agreed with purchaser pro- 
cured by plaintiff broker to have stockholders 
sell their stock, and the sale was confirmed, the 
court’s finding that this was in effect a sale of 
the plant was justified—Seward v. M. Seward 
& Son Co., Conn., 99 Atl. 887. 

21. Carriers of Goods—Damages.—An action 
to recover the loss occasioned by the diminished 
output of plaintiff's sawmill and the expense 
of hiring an extra man because of a carrier’s 
failure to deliver machinery, after giving notice 




















of its arrival, is an action for direct tangible 
damages; not for loss of profits—Rawls v. At- 
lantic Coast Line R. Co., N. C. 91 S. E. 367. 

22. Scope of Duty.—lIt is beyond the scope 
of a carrier’s business to adjust controversies 
between consignees of property shipped over 
another carrier, and the holders of bills of lad- 
ing purporting to be those of other carrier.— 
National Park Bank of New York v. Louisville 
& N. R. Co.. Ala., 74 So. 69. 

23. Carriers of Live Stock—Care Taken.—A 
contract issued to a caretaker accompanying a 
live stock shipment, which provided that the 
charge for his transportation was included in 
the charge for the transportation of stock, is 
not a free pass within Hepburn Act, § 1, as 
amended by Act June 18, 1910, § 7, permitting a 
earrier to issue a free pass to such a caretaker. 
—Tripp v. Michigan Cent. R. Co., U. S.C. C. A, 
238 Fed. 449. 

24, Delay.—In action for damages for neg- 
ligent delay in shipment of live stock, alleged 
oral agreement of local agent to make connec- 
tions so that stock would arrive early at destina- 
tion should have been excluded.—Hill v. Minne- 
apolis & St. L. R. Co., Ia., 161 N. W. 444. 

25. Waiver.—In shipper’s action for dam- 
ages to shipment of live stock, carrier’s claim 
agent, who received the claim, and considered 
it on its merits, did not waive the presentation 
of a valid claim.—Baird v. Denver & R. G. R. 
Co., Utah, 162 Pac. 79. 

26. Carriers of Passengers—Destination. — 
Requiring passengers before entering train to 
exhibit tickets constitutes notice to conductor, 
and railroad is liable for carrying passengers 
beyond their destination.—Chicago, R. I. & P. 
Ry. Co. v. Blundell, Ark., 191 S. W. 940. 
Evidence.—Evidence that the ticket of- 
fice was closed at a time 35 minutes before the 
train actually departed is not sufficient to war- 
rant a finding, in an action for ejection, that 
the plaintiff had no reasonable opportunity to 
purchase a ticket before boarding the train.— 
Read v. Atlantic Coast Line R. Co., S. C., 91 S. 
E. 378. 

28. Commerce—Employes.—Cause of action 
for wrongful death of section hand killed while 
repairing track used in interstate commerce is 
within federal Employers’ Liability Act.— 
Treadway v. St. Louis, I. M. & S. Ry. Co., Ark., 
191 S. W. 930. 

29. Employes.—Gen. St. 1906, § 3148, cre- 
ating a presumption of negligence from personal - 
injury by running from train, is a matter of 
substance affecting the liability of railroad com- 
panies, and, being in conflict with federal Em- 
ployers’ Liability Act, is superseded by that act, 
which is exclusive in cases to which it is ap- 
plicable.—Louisville & N. R. Co. v. Rhoda, Fla., 
74 So. 19. 

30. White Slave Act.—Construing as ap- 
plicable to transportation in interstate com- 
merce if woman unaccompanied by expectation 
of pecuniary gain, the provisions of White Slave 
Traffic Act June 25, 1910, does not render the 
statute invalid, as in excess of the constitutional 
power of Congress over interstate commerce.— 
Caminetti v. United States, U. S. S. C., 37 S. Ct. 
192. 
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31. Conspiracy—Labor Union.—It is not un- 
lawful for members of labor unions to agree 
among themselves that they will not work fora 
building contractor with whom they have a con- 
troversy nor tor any subcontractor on any con- 
tract he may have on hand.—George J. Grant 
Const. Co. vy. St. Paul Bidg. Trades Council, 
Minn., 161 N. W. 620. 


32. Conversion—Equity.—Where lessee of 
testator with option to buy elected to buy after 
testator’s death, there was no equitable conver- 
sion of realty into personalty tor purposes of 
distribution under testators will as of time 
when lease was executed.—Ingranham y. Candler, 
la., 161 N. W. 434. 


33. Covenants—Appendant.—If a _ restriction 
imposed by grantor or proprietor upon granted 
premises would naturaily operate to enhance 
value of his adjacent premises whether retained 
by him or another, it is a strong circumstance 
that restriction was not for mere use of grantor, 
but is appendant to the premises.—Leek v. 
Meeks, Ala., 74 So. 31 


34. Building Restrictions.—Clause in deeds 
from land company limiting buildings to those 
designed for residential purposes is valid, and 
exciudes buildings intended for school or church 
purposes.—Scott Co. v. Roman Catholic arch- 
visnop for Diocese of Oregon, A. Christie, Vre., 
163 Fac. 88. 


35. Mutuality.—Where a purcharer'’s re- 
Strictive covenants are not to the grantor and 
assigns and his deed contains no covenant by 
grantor to exact similar covenants from other 
purchasers, and no general scheme for improve- 
ment appears, the grantor itself can release its 
right to enforce them.—Beetem v. Garrison, Md., 
99 Atl. 897. 


63. Corporation—Estoppel.—Where the at- 
tachment debtor gave delivery bond which re- 
cited its name as “Barnum & Bailey's Circus, a 
corporation,” and caused the attachment cred- 
itor to lose his lien upon the property by reason 
of such bond, the deptor was estopped to deny 
its corporate character.—Burke v. Barnum & 
Bailey, R. L, 99 Atl 1027. 


37. Damages—Change of Grade.—Where mu- 
nicipality changed graae of street, and property 
owner collected damages from it for injury and 
cost of raising his house, but did not raise it to 
conform to new grade, in consequence of which 
surface drainage leaked into his house, causing 
damages, he could not recover such damages.— 
Stuckemann y. City of Pittsburgh, Pa., 9y Atl. 
906. 


38. Diveree—Jurisdiction.—In a divorce case, 
where traud was alleged in inducing court to 
act on false showing of colorable jurisdiction, 
decree was not res adjudicata of questions of 
jurisdiction, and this question could be raised by 
motion to vacate.—Williamson v. Williamson, 
la., 161 N. W. 482. 


39. Electricity—Trespasser.—Where employe 
of telephone company went on pole of power 
company in absence of agreement giving em- 
ploye of telephone company right to be upon 
power company’s poles, both telephone company 
and employe were trespassers, and power com- 
pany was not liable to employe for electric 
shock received through defect in transformer. 
—Sumner vy. Asheville Telephone & Telegraph 
Co., N. C., 91 S. E. 354. 

. Emi t D in — Corporation. — Acts 
1915, No. 8 (Ex. Sess.), prohibiting the keeping 
of a blind tiger, and providing tor search for 
and seizure of intoxicating liquors, does not con- 
travene Const. art. 7, or U. S. Const. Amend. 14, 
prohibiting taking of private property without 
compensation to owner.—State v. Nejin, La., 74 
So. 103 

41.——_Corporation.—The owner of land taken 
and used by an irrigation company having the 
power of eminent domain, held entitled to main- 
tain an action to recover its value.—Snowden 
v. Ft. Lyon Canal Co., U. S. C. C. A., 238 Fed. 495, 

42.——Consequential Damages.—Under “Const. 
art. 1, § 13, as amended November 3, 1896, owner 
may recover for special pecuniary damages to 
private property through construction and oper- 














ation of railroad, though damage is consequen- 
tial and results from structures, etc., not invad- 
ing his land.—Stuhl v. Great Northern Ry. Co., 
Minn., 161 N. W. 501. 


43.——_Constitutionai Law.—The construction 
by a city of a sewage disposal plant on a tract 
or land adjoining piaintiff’s, the offensive odors 
from which materially diminished the value of 
plaintiff’s land, is not a “taking” by tne city 
within Const. art. 3, § 40.—'‘laylor v. City of 
Baltimore, Md., 99 Atl. 900. 


44, Constitutional Law.—In view of Const. 
art. 1, § 18, a corporation having the rignt of 
eminent domain cannot, having invaded a land- 
owner's property without justification, derend 
action of trespass by setting up its right to con- 
demn and securing adjudication.—Williams v. 
Goose Lake Valley Irr. Co., Ore., 163 Pac. 81. 


45. Implied Power.—A city’s power to ex- 
tend streets across railWay tracks at suitable 
places is generally implied from its authority 
to open and extend “streets, being essential to 
public convenience.—JLown of Alvord v. Great 
Northern Ry. Co., la., 161 N. W. 467. 


46. Leasehold.—In proceedings for opening 
a street across a lot, a ruling of the court, that 
for the purpose of such proceeding a 999-year 
leasehold interest in the lot was equivalent to 
a fee-simple title, was correct.—Consolidated 
Gas, Electric Light & Power Co. of Baltimore v. 
City of Baltimore, Md., 99 Atl. 968. 


47. Public Use.—Property not presently de- 
voted to public use, but held by public service 
corporation in reasonable anticipation of future 
needs, is deemed “devoted to a public use.’”— 
State v. Superior Court for Pacific County, 
Wash., 163 Pac. 15. 


48. Factors—Commission. — Under contract 
between plaintiff and defendant by which plain- 
tiff was to deliver lamps to defendant on con- 
signment, to remain the plaintiff's property until 
soid in the ordinary course of trade and to be 
paid for within a month, less a commission, the 
aefendant was plaintiff's factor, and as such it 
could not pledge or transfer the lamps in pay- 
ment of its own debt.—General Electric Co. v. 
oo Electrical Supply Co., Mo., 191 5S. W. 
1106. 

49. False Pretenses — Obtaining Money. — 
Where a county engineer obtained no more on 
his bill to a county than he had either paid his 
assistants or obligated himself to pay tnem, he 
was not guilty of obtaining money by false pre- 
tenses.—state v. Chambers, la., 161 N. W. 470. 

50. Forgery-—Indictment. — Indorsement of 
check does not constitute any part of it and 
need not be set out in an indictment for forgery 
of check, so that, where indorsement was not 
alleged, the admission of the check showing an 
indorsement was not a variance.—Finn v. State, 
Ark., 191 S. W. 899. 

51. Fraud — Rescission. — Where plaintiffs 
were, by defendant's fraudulent misrepresenta- 
tions, induced to become sureties upon notes 
which they were compelled to pay, it was not 
necessary to an action for fraud that plaintiffs 
rescind or return security held, but they could 
sue to recover damages from the fraud after 
realizing on security held.—Bartlett v. Bonazzi, 
Vt., 99 Atl. 886. 

52. Highways — Prescription. — Permissive 
user of a private way or road by neighbors of 
the parties who opened it did not make it a 
public road, for user by license or permission is 
not adverse, and, to establish a public way by 
prescription, the user must be adverse.—Easter 
v. Overlea Land Co. of Baltimore County, Md., 
99 Atl. 893. 

53. Injunction—Criminal Proceedings. — The 
rule that equity cannot enjoin criminal proceed- 
ings is subject to exceptions, where a party to 
a pending suit institutes criminal proceedings, 
or where property rights are involved and equity 
interferes to protect them and prevent a multi- 
plicity of suits.—Central Consumers’ Co. of New 
Jersey v. Austin, U. S. D. C., 238 Fed. 616. 

54. Insurance—Accident. — Under Code, § 
1569, the phrase “meeting each other’ on the 
public roads does not mean merely passing each 
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other while going in opposite directions, but 
implies a coming together, so that there would 
be an actual or apparent collission if they did 
not change their courses.—Baker v. Zimmerman, 
Ia., 161 N. W. 479. 


55. Adopted Child.—Where before joining 
insurance order, insured had virtually adopted 
children, no adoption laws then existing, and 
when such laws were passed children were of 
age, the defense, in action by beneficiaries, that 
children could not be beneficiaries was without 
merit, where society had continually accepted 
assessments.—Clayton v. Supreme Conclave, Im- 
proved Order of Heptasophs, Md., 99 Atl. 949. 


56. Construction of Policy.—Clauses in pol- 
icy of title insurance must be construed in view 
of subject-matter insured, and if its general 
language does not apply or becomes meaning- 
less or inoperative, it will be ignored in deter- 
mining the liability of parties.—Pennsylvania 
Co. for Insurances on Lives and Granting Annui- 
ties v. Central Trust & Savings Co., Pa., 99 Atl. 
910. 








57. Inventory.—Where fire insurance policy 
required inventory within 30 days from insur- 
ance unless inventory had been taken within 
year prior thereto, and that insured should keep 
books with record from date of inventory, his 
failure to have such inventory and books at 
time of fire, 30 days after insurance, did not 
necessarily prevent recovery.—Polizzi v. Com- 
mercial Fire Ins. Co., Pa., 99 Atl. 907. 

58. Issuance of Policy.—The fact that a 
life policy was actually issued and marked “ap- 
proved” did not make it a valid contract where 
there had been no delivery to applicant and 
policy was issued at a different premium rate 
than that named in the application.—State ex 
rel. Equitable Life Assur. Soc. of United States 
v. Robertson, Mo., 191 S. W. 989. 

59. Loan Clause.—Where policy of life in- 
surance contained loan clause providing for re- 
newal of loan on advance payment of interest 
for one year, and insured died after maturity 
of loan without having renewed or repaid it, 
insurer, in absence of express policy provision, 
was entitled only to contract rate of interest 
for actual time of its forbearance.—State Mut. 
Forrest, Ga., 91 S. E. 428. 

60. Partial Invalidity.—Fire policy, cover- 
ing a dwelling and furniture therein, is valid 
as to furniture, insure owning it, regardless of 
invalidity as to dwelling on account of insured’s 
want of absolute title—Shockey v. Fidelity- 
Phenix Fire Ins. Co. of New York, Mo., 191 S. 
W. 1049 

61. Scope of Agency.—Insurance company 
cannot send out agents authorized to issue and 
deliver policies and limit their authority by 
private instructions, and where agent does any- 
thing within the real or apparent scope of his 
authority, it is company’s act.—Allemania Fire 
Ins. Co. v. Zweng, Ark., 191 S. W. 903. 

62. Stipulation. — Where life insurance 
company stipulated a certain amount of surplus 
payable to insured after 20 years, it is imma- 
terial that the company could not then know 
what surplus the policy would earn in that time. 
—Torman v. Mutual Life Insurance Co. of Ky., 
191 S. W. 279. 


63. Unexplained Absence.—By-law provid- 
ing that mysterious disappearance with unex- 
plained absence of member should not be con- 
sidered proof or evidence of his death, in trial 
of action upon certificate issued before its adop- 
tion. did not prevent application of usual rule 
that. unexplained absence under certain circum- 
stances raises presumption of death.—Hannon v. 
Grand Lodge of Ancient Order of United Work- 
men of Kansas, Kan., 163 Pac. 169. 


64. Intoxicating Liquors—Illegal Sale.—One 
merely acting as agent of anotner in buying 
whisky is not guilty of illegal sale-—Hamilton 
v. State, Tex., 191 S. W. 1160 

65. hea onal ~endigelt ww shipment of liquor 
by common carrier into local option county did 
not result in public nuisance, such shipment 
cannot be enjoined, though in violation of law. 
—State ex rel. Gibson v. Chicago, B. & Q. R. 
Co., Mo., 191 S. W. 1051. 





























66. Regulation.—Ordinance attempting to 
regulate transportation of intoxicating liquors 
for legal purposes, and to prohibit such trans- 
portation for illegal purposes, not permitting 
transportation for all purposes recognized as 
legal by Gen. St. 1915, § 5499, is invalid, and 
judgment quashing complaint drawn thereunder 
will be sustained.—Kansas City v. Jordan, Kan., 
163 Pac. 188. 


67. Licenses—Discrimination.—That an ordi- 
nance imposing occupation taxes for operating 
jitney busses did not impose like taxes for oper- 
ating other motor vehicles held not to render 
it discriminatory under the constitutional pro- 
vision requiring uniform taxation.—aAllen vy. City 
of Bellingham, Wash., 163 Pac. 18. 


68. Mandamus—Corporation. — The duty of 
the corporation “committee” to warn of annual 
meetings for election of officers may be enforced 
by mandamus.—Walsh v. State, Ala., 74 So. 45. 


69. Master and Servant—Assumption of Risk. 
—wWhere a planing machine workman, in remov- 
ing a board which clogged the machine, put his 
hand through an aperture left by a broken hood, 
which was not designed as a guard, and was 
injured, the master was not liable, where his 
negligence in permitting the opening to be en- 
larged did not contribute to the injury.—Tarver 
v. Natalbany Lumber Co., La., 74 So. 111. 


70. Discharge.—A contract which provides 
for a monthly salary without specifying any 
term may be terminated by either party at the 
end of any month.—Alkire v. Alkire Orchard 
Co., W. Va., 91 S. E. 384. 


71. Res Ipsa Loquitur.—Under federal Em- 
ployers’ Liability Act, burden is on plaintiff to 
prove negligence, etc., proximately causing in- 
jury alleged; and, though doctrine of res ipsa 
loquitur may_ warrant presumption of negli- 
gence, yet, if evidence does not preponderate in 
favor of presumption and against defendant's 
rebutting evidence, plaintiff fails to make out 
+ a Seana & N. R. Co. v. Rhoda. Fia., 
‘ oO. ° 


72. Vice Principal.—Foreman of telephone 
company directing attaching of cable to mes- 
senger wire along company’s poles was vice 
principal, rendering company responsible for his 
default in failing to warn employe of defects 
in transformer on adjacent poles of power com- 
pany, and of dangers incident to conditions.— 
a. v. Asheville Telephone & Telegraph Co., 

. Cc. 91 S. EB. 364. 


73. Workman’s Compensation Act — A 
watchman employed in a plaining mill, whose 
employes would, independent of election, fall 
within Workmen’s Compensation Act (Laws 
1913, p. 339, § 3b), and be entitled to compensa- 
tion, if injured while protecting the property 
at the plant from suspected persons, received 
an injury arising out of an employment within 
such section and was entitled to compensation. 
—Chicago Dry Kiln Co. v. Industrial Board, IIL, 
114 N. E. 1009. 


74. Mechanies—Lien.—Wheelwrights and me- 
chanics repairing automobiles are, under the 
common law, entitled to a lien thereon.—J. M. 
Lowe Auto Co. v. Winkler, Ark., 191 S. W. 927. 


75. Monopolies—Trade-Mark.—The invalidity 
of contracts by which the owner of a trade- 
mark granted the exclusive right to bottle the 
beverage does not affect the owner’s right to 
prevent the sale of the beverage under the 
trade-mark by one who bottled it without con- 
sent.—Coca-Cola Co. v. Bennett, U. S. C. C. A,, 
238 Fed. 513. 


76. Mortgages—Foreclosure.—In absence of 
agreement or special equity, assignees and hold- 
ers of separate notes secured by a mortgage 
are entitled to share pro rata on foreclosure, 
though the notes matured on different dates 
and assignments were made to different persons 
at different times.—Georgia Realty Co. v. Bank 
of Covington, Ga., 91 S. E. 267. 

77. Municipal Corporations — Change of 
Grade.—A municipality is liable for the conse- 
quential damages accruing by change of a grade 
on construction of an approach to a public 
bridge, though bridge extended beyond corpor- 




















